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Patents

Whatisapatent?

A patentisanexclusiverightgrantedforaninvention,whichisaproductora
processthatprovides,ingeneral,anew wayofdoingsomething,oroffersanew
technicalsolutiontoaproblem.Togetapatent,technicalinformationaboutthe
inventionmustbedisclosedtothepublicinapatentapplication.

Whatkindofprotectiondoesapatentoffer?

Inprinciple,thepatentownerhastheexclusiverighttopreventorstopothersfrom
commerciallyexploitingthepatentedinvention.Inotherwords,patentprotection
meansthattheinventioncannotbecommerciallymade,used,distributed,imported
orsoldbyotherswithoutthepatentowner'sconsent.

Isapatentvalidineverycountry?

Patentsareterritorialrights.Ingeneral,theexclusiverightsareonlyapplicableinthe
countryorregioninwhichapatenthasbeenfiledandgranted,inaccordancewith
thelawofthatcountryorregion.

Howlongdoesapatentlast?

Theprotectionisgrantedforalimitedperiod,generally20yearsfrom thefilingdate
oftheapplication.

Whyarepatentsuseful(tosociety,business,individualsetc.)?

Patentedinventionshave,infact,pervadedeveryaspectofhumanlife,from electric
lighting(patentsheldbyEdisonandSwan)andplastic(patentsheldbyBaekeland),
toballpointpens(patentsheldbyBiro),andmicroprocessors(patentsheldbyIntel,
forexample).

Patents provide incentives to and protection forindividuals by offering them
recognition fortheircreativityand the possibilityofmaterialreward fortheir
inventions.Atthesametime,theobligatorypublication ofpatentsand patent
applications facilitates the mutually-beneficialspread ofnew knowledge and
acceleratesinnovationactivitiesby,forexample,avoidingthenecessityto“re-invent
thewheel”.

Onceknowledgeispubliclyavailable,byitsnature,itcanbeusedsimultaneouslyby
anunlimitednumberofpersons.Whilethisis,withoutdoubt,perfectlyacceptablefor
publicinformation,itcausesadilemmaforthecommercialization oftechnical
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knowledge.Intheabsenceofprotectionofsuchknowledge,“free-riders”couldeasily
usetechnicalknowledgeembeddedininventionswithoutanyrecognitionofthe
creativityoftheinventororcontributiontotheinvestmentsmadebytheinventor.As
aconsequence,inventorswouldnaturallybediscouragedtobringnewinventionsto
themarket,andtendtokeeptheircommerciallyvaluableinventionssecret.Apatent
system intendstocorrectsuchunder-provisionofinnovativeactivitiesbyproviding
innovatorswithlimitedexclusiverights,therebygivingtheinnovatorsthepossibility
toreceiveappropriatereturnsontheirinnovativeactivities.

Inawidersense,thepublicdisclosureofthetechnicalknowledgeinthepatent,and
theexclusiverightgrantedbythepatent,provideincentivesforcompetitorsto
searchforalternativesolutionsandto“inventaround”thefirstinvention.These
incentivesandthedisseminationofknowledgeaboutnew inventionsencourage
furtherinnovation,whichassuresthatthequalityofhumanlifeandthewell-beingof
societyiscontinuouslyenhanced.

WhathappensifIdon’tpatentmyinventions?

Ifyoudon’tpatentyourinvention,competitorsmaywelltakeadvantageofit.Ifthe
productissuccessful,manyothercompetitorfirmswillbetemptedtomakethe
sameproductbyusingyourinventionwithoutneedingtoaskforyourpermission.
Largerenterprisesmaytakeadvantageofeconomiesofscaleto producethe
productmorecheaplyandcompeteatamorefavorablemarketprice.Thismay
considerablyreduceyourcompany’smarketshareforthatproduct.Evensmall
competingenterprisesmaybeabletoproducethesameproduct,andoftensellitat
a lowerprice as they would nothave to recoup the originalresearch and
developmentcostsincurredbyyourcompany.

Butthat’snotall.Thepossibilitiestolicense,sellortransfertechnologywillbe
severelyhinderedifyoudon’tpatentyourinvention;indeed,withoutintellectual
property(patent)rights,transfersoftechnologywouldbedifficultifnotimpossible.
Thetransferoftechnologyassumesthatoneormorepartieshavelegalownership
ofa technologyand thiscan onlybe effectivelyobtained through appropriate
intellectualproperty(IP)protection.WithoutIP protectionforthetechnologyin
question,allsides tend to be suspicious ofdisclosing theirinventions during
technologytransfertalks,fearing thatthe otherside may“run awaywith the
invention”.

Finally,youhavetoconsiderthepossibilitythatsomeoneelsemaypatentyour
inventionfirst.Thefirstpersonorenterprisetofileapatentforaninventionwillhave
therighttothepatent.Thismayinfactmeanthat,ifyoudonotpatentyour
inventionsorinventionsmadetheemployeesofyourcompany,somebodyelse–
whomayhavedevelopedthesameoranequivalentinventionlater–maydoso.
Thustheycouldlegitimatelyexcludeyourenterprisefrom themarket,limityour
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activitiestothecontinuationofprioruse(wherethepatentlegislationprovidesfor
suchanexception),oraskyourcompanyto payalicensingfeeforusingthe
invention.

However,toensurethatnooneisabletopatentyourinvention,insteadoffilinga
patentapplication,youmaydisclosetheinventiontothepublicsothatitbecomes
priorartforanypatentapplicationthatwillbefiledafteryourpublication,thereby
placingitinthepublicdomain(commonlyknownasdefensivepublication).Because
oftheexistenceofsuchpriorart,laterfiledpatentapplicationscontainingthesame
orsimilarinventionwillberefusedbyapatentofficeonthegroundsofthelackof
noveltyorinventivestep.Atthesametime,ifyoudiscloseyourinventionbefore
filingapatentapplication,youwillseverelylimityourpossibilityofobtainingpatent
protectiononthatinvention.

Howcanpatentsbeobtainedworldwide?

Atpresent,youcannotobtainauniversal“worldpatent”or“internationalpatent”.
Patentsareterritorialrights.Ingeneral,anapplicationforapatentmustbefiled,and
thepatentgrantedandenforced,ineachcountryinwhichyouseekpatentprotection
foryourinvention,inaccordancewiththelawofthatcountry.Therefore,onewayof
obtainingpatentsinanumberofcountriesistofileanationalpatentapplicationwith
eachrelevantnationalpatentoffice.

Insomeregions,aregionalpatentoffice,forexample,theEuropeanPatentOffice
(EPO)andtheAfricanRegionalIntellectualPropertyOrganization(ARIPO),accepts
regionalpatentapplications,orgrantspatents.Thesehavethesameeffectas
applicationsfiled,orpatentsgranted,inthememberstatesofthatregion.This
meansthat,incertainregions,youcanobtainaregionalpatentfrom aregional
patentoffice,whichisvalidinsomeorallofitsmemberstates.

Ifyouareseekingpatentprotectioninanumberofcountriesworldwide,agood
optionistofileaninternationalapplicationunderthePatentCooperationTreaty
(PCT),administeredbyWIPO.AnyresidentornationalofastatepartytothePCT
(contractingstate)canfileasingleinternationalapplicationwhichhastheeffectofa
nationalpatentapplication(andcertainregionalpatentapplications)insomeorall
PCTcontractingstates.Insomecases,thiscanbeamorestraightforwardchoice
thanchoosingtotrytosubmitindividualapplicationsineachandeverycountryin
whichyourequireprotection

Canthedecisiontograntapatentbechallenged?

Thegrantofapatentcanbechallengedeitherviaapatentofficeorinacourtoflaw.
Acourtmayinvalidateorrevokeapatentuponasuccessfulchallengebyathird
party.Inaddition,manypatentofficesprovideadministrativeproceduresthatallow
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thirdpartiestoopposetothegrantofapatent(includingso-called"opposition
systems"),forexample,onthebasisthattheclaimedinventionisnotnewordoes
notinvolveaninventivestep.


